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LYNCH, drcuit Judge. Peter Sinonelli, a successful business

man, was convicted by ajury of filing fal se federal inconme tax returns
for the years 1991 and 1992, of aiding and abettingthe filing of fal se
tax returns for his conpany, Eastford Tool and Die Co., Inc., and of
conspiracy. See 26 U.S.C. § 7206(1). Theestimtedtax |l osstothe
gover nment was $457, 586. He was sentenced to 30 nonths in prison, a
termwhi ch heis nowserving, and fined half amlliondollars. His
appeal resultsinour resolving for thefirst time several issues under
t he Federal Rules of Evidence.
l.

The prosecution theory was that Sinonelli actual |y had i ncone
in excess of amllion and a half dollars over the two years, but
reported income for hinself of only $84, 245 and $141, 701 respecti vely
inthose two years. The corporationreported ordinary i ncone of $7, 925
and $92, 783 respectively for those years. The governnent presented
evi dence that during this period, Sinonelli spent consi derabl e suns on
t he acqui sition and renovati on of an expensi ve hone, the Wl | s estate,
and had ot her expenses wel | beyond his reportedincone. Hi s conmpany
purchased a ski chal et and a health and racquet club, as well as
interests in a country club, for the benefit of Sinonelli and his

fam ly. These advances were not reported either as personal inconeto
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Sinmonelli or asaloanto him |In addition, the conpany made paynents
to Sinonelli’s parents on Sinonelli’s personal debt to themfor a
buyout of their interest in the conpany. Mich of this was made
possi bl e, the governnent cont ends, because Sinonel li diverted conpany
funds t o personal use by fal sely cl ai m ng the expenditures as corporate
expenses. The conpany’s i nconme (and pass t hrough t o sharehol ders, as
this was a subchapter S corporation) was falsely reduced by the
conpany’ s two account ants t hrough a set of i nproperly adjusted journal
entries and the fal sification of two accounts payable. As aresult,
Sinonel li understated hisinconme and histax liability, as well as that
of the conpany.

The def ense theory was that Sinonelli reliedonthe advice
of his accountants as to his taxes. As to why the accountants would
have an incentive to prepare fal se books and tax returns for an
i nnocent client, the defense theory was that the account ant, Baker, was
hi nsel f in bad financial straits, needed the i ncome fromhi s work for
Sinmonel i, and wanted to keep his client happy. The jury convi

Si nonel | i nowsays that both the conviction and t he sent ence
areinerror. The conviction nust be set asi de, he says, because of
three errors in adm ssion of evidence, errors which curmul atively, at
| east, were not harnml ess. He al so says the district court erred by
failingtoinstruct thejurywthrespect to acconplice testinony.

Finally, he says that evenif hewas rightfully convicted, the sentence
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was i n error because of a m scal cul ati on of the base of fense | evel and
an i nproper upward departure on the amount of the |l oss. The appeal

requires resol ution of questions about thelimts of adm ssibility of

evi dence under Rul es 608, 106, and 801, Fed. R Evid., and conmon | aw
doctrines concerni ng prior consi stent statenents. W deci de a question
previ ously undeci ded by this circuit about the reach of Rul e 801, Fed.

R. Evid., when prior consistent statenments are of fered not for their

truth but to buttress thecredibility of a w tness previously inpeached
with prior inconsistent statenents.

1.

1. Clained Evidentiary Errors

Simonel i, on appeal as at trial, portrays this case as one
whi ch turned on whet her the jury believed Sinonelli’s story that he was
a busy man who I eft tax matters to his accountants, or believedthe
account ant Baker’s testinony that Sinonelli instructed himto hidethe
use of conpany noni es and to nake fal se entries, intendingto cheat the
governnent ontaxes. Inthat credibility contest, Sinonelli argues,
there were three evidentiary errors which had the ef fect of i nproperly
bol stering Baker and i nproperly portrayi ng Sinonelli as a bad nman, who,
anmong his other sins, treated his own father poorly.

A. Cross Exam nation of Defendant on O her Acts: Rule 608




Si nonel I'i' s busi ness, Eastport, was atool and di e conpany.
Its | argest custonmer was Pratt & Wiitney, with at | east 75 percent of
Eastport's business conm ng fromthat conpany.

Sinonel I'i was cross-exam ned about his relationship wth
Pratt &Wiitney inways that calledinto play the strictures of Rule
608, Fed. R Evid. That rule "is centrally concerned wi th character
for veracity, a node of accrediting or discreditingthewitnessthat is
based on t he sane ' propensity' reasoni ng of Rul e 404 [ whi ch prohi bits
prior bad acts evidence] but is subject toquitedifferent rules. Rule
608 permts accrediting or discrediting by opinion or reputation
evi dence as to character for veracity, Rule 608(a), and, on cross-
exam nationonly, by inquiry into specificinstances of conduct "if

probative of truthful ness or untruthfulness.'” United States v.

Cudlitz, 72 F.3d 992, 996 (1st Cir. 1996) (quoting Fed. R Evid.
608(a)) .

On cross-exam nation of Sinmonelli, the government was
permttedto ask Sinonelli a series of questions about Pratt & Wit ney
over the Rul e 608 and 403 obj ecti ons of defense counsel. Sinonelli
sai d he under st ood t here was a policy prohibitinggratuities which
woul d prevent the giving of agift to abuyer at Pratt & Whi t ney who
woul d be in apositionto place orders for the conpany. The prosecutor

was permtted, under Rule 608, to ask:



[ITsn't it afact that your contract with Pratt & Wi tney

was cancel ed because Pratt & Wii t ney determ ned t hat you had

violated [their] gratuity policy.
Sinmonelli admtted this was so. Later, on questioning fromhis own
counsel, Sinonelli explained that he had given a pool table as a
weddi ng present (as well as sone | unber) to a friend who worked f or
Pratt &Witney. Sinonelli testifiedthat he received no businessin
return andthat the friend was not inapositionto place orders. He
alsotestifiedthat he had fully cooperated with Pratt & Witney's
i nvestigati on and had been assured t hat hi s conpany woul d not be cut
of f frombusiness with Pratt & Wi t ney, and so he was shocked when t hat
happened. He attributed Pratt & Wiitney' s actions to pressure fromthe
| RS.

Lat er questions fol |l owed, includi ng whet her Pratt & Wit ney
had audi ted Eastern on a | arge contract and had found Si nonel | i and hi s
mnions altering tinme cards, all of which Sinonelli denied.
Si nmonel 1'i’ s counsel then asked for aninstructionthat the questions
were not evidence, to which the court replied that it would so
"instruct the jury appropriately at thetine.” Sinonelli then was
asked about anot her contract and whet her he had ever made up fictitious
| abor hours to get nore noney fromPratt & Wit ney t han was due for the
time actually spent on perform ng the contract. He denied that. He
was al so asked whet her he (and one of Baker’s partners) had renoved

records fromEastern and thentoldthe Pratt & Wiitney i nvestigator the
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docunent s wer e unavai | abl e because there had beenafire. Sinonelli
denied this.

Sinonel Ii nowchal | enges all of these questions on the basis
that the nere viol ati on of a conpany gratuity policy is not evidence
probative of untruthful ness, adm ssibleinthe discretionof the court
under Rul e 608, and t hat t he questi ons were so prejudicial they shoul d
have been excl uded under Rul e 403. The gover nnent nmakes the unhel pf ul
response that it is permtted to ask | eadi ng questi ons on cross-
exam nation, and t he nore hel pful response that violationof agratuity
policy is like bribery, and that bribery evidence has, in nost
circuits, been deemed adm ssi bl e under Rul e 608. This court has not
yet deci ded whet her bribery is acrime goingto untruthful ness for Rule
608 purposes.

At issueinthis caseis adm ssibility under the second
sentence of Rul e 608(b), where a principal witness'struthfulnessis
bei ng attacked by asking the witness about specific instances of
conduct. See id. (specificinstances of conduct "may, . . . inthe
di scretion of the court, if probative of truthfulness or
unt rut hf ul ness, beinquiredinto on cross-exam nation of the w tness .

.").1 The trial court is required under the rule to bal ance t he

probati ve val ue of specific instance evidence agai nst the potenti al

! There was no effort by t he governnent to i ntroduce extrinsic
evidence after Sinonelli denied each instance.
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dangers and costs of the evi dence as recogni zed i n Rul es 403 and 611.

See Fed. R Evid. 608 (advisory conmttee' s note); 28 C. Wight &V.

Gol d, Federal Practice and Procedure: Evidence 8 6118, at 94 (1993).
Since the defense never asserted that the governnment di d not have a
good faith basis to ask t he questi ons, the questi on of whet her such

basi s existsis not anissue. Cf. United States v. G aj al es- Mont oya,

117 F. 3d 356, 362 (8th Cir.) (prosecutors nmust have good faith basis
for questions asked during cross-exani nati on of a defendant), cert.
deni ed, 522 U.S. 1007 (1997).

The cross-exam nation questions at i ssue are not fungi bl e,
and nust be anal yzed i ndi vidual ly. The questions about alteringtine
cards, inflating bills, and stealing away with records, all of which
Si nonel | i deni ed, were about prior bad acts that tended to show
unt rut hf ul ness. That Sinonelli deni ed these acts does not, of course,
render the questioning harml ess. Thereis alingering odor | eft by
such questions, and so we continue the analysis.

We concl ude the i nquiry was proper. The discretion of the
di strict court under Rul e 608 i s gui ded by several factors, including
whet her the i nstances of prior untruthful ness bore sonesimlarityto
t he conduct at i ssue, whet her or not they were renote intine, whether
t hey were cunul ati ve of ot her evi dence, and whet her there was sone

i kel'i hood t hey happened. See United States v. Mat eos- Sanchez, 864

F.2d 232, 236 (1st G r. 1988) (questi ons about specific instances of
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conduct nust be "clearly probative of truthful ness” and not renote in

tine); see alsoUnited States v. Sutherland, 656 F. 2d 1181, 1198 (5th

Cr. 1981) (nerely cunul ati ve evi dence not adm ssi bl e under Rul e 608).
Appl yi ng these factors here, there was no abuse of discretion in

admtting the evidence under Rul e 608. See United States v. Bartel ho,

129 F. 3d 663, 675 (1st Cir. 1997) (applying abuse of discretion

st andard), cert. denied, 525 U. S. 905 (1998); Tigges v. Cataldo, 611

F.2d 936, 938 (1st Cir. 1979) (sane). Thereis no basis to distrust
the trial judge's Rule 403 determ nati on.

Nor was t here an abuse of discretioninthetrial judge's
decision not tointerrupt the fl owof the cross-exam nationtoinstruct
the jury that the questi ons were not nore t han questions. The tri al
court gave such aninstruction at boththe start of thetrial and at
the cl ose of the evidence. This is largely ajudgnent call by the

trial judge and we see no reasonto disturb that judgnment. See United

States v. Palnmer, 203 F.3d 55, 59 (1st Cir.) (district court has
"consi derabl e | eeway” as to timng of curative instruction), cert
deni ed, 120 S. Ct. 2756 (2000).

Adifferent issueis posed by the first question, which was
about viol ati on of the conpany’s gratuity policy. Here, we agree that
adm ssi on of this evidence was error. W ground our concl usi on on t he
facts that there was no showing to the court of the content of the

anti-gratuity policy or whether the all eged viol ati on bespoke of
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unt rut hf ul ness and ot herwi se net the tests for wei ghing di scretion
under Rul e 608 outlined above. As the defense has ably argued, there
are anti-gratuity policies andthenthere are anti-gratuity policies.
It may violate an anti-gratuity policy to give a holiday tipto a
doorman, or togive agift toa friend who happened to work for an
i nportant busi ness contractor, but whose j ob woul d not permt the
friendto sendwork inthe direction of the giver. There are too many
factual variations possible to say that a violation of agratuity
policy by itself qualifies as aninstance of untruthful ness under Rul e
608.

Taken al one, the error anountedto little, because Sinonelli
testified about the circunstances of the gift of the pool tabl e and
| umber and that it had no ef fect on his busi ness, soit couldnot have
been t he equi val ent of a bribe. The error, thus, was hardly strong
evi dence of | ack of truthful ness. W consider |ater the cunul ative

effect of the alleged errors.
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B. Testinmony of Sinpbnelli’'s Father for the Prosecution

As evidence i n support of its theory that Sinonelli hadthe
conpany pay hi s personal debts and then di d not report the paynent as
income or aloanto hinself, the prosecution presentedtestinony from
Sinmonelli’s father, Henry. The evidence was rel evant.

Henry had retired in 1986 fromt he conpany and he and hi s
wi fe were owed suns for their ownershipinterest. Sinonelli owed his
parents approxi nmat el y $990, 000, a new aut onobi | e, and i nsurance under
a 1988 written buyout agreenent, reached when Sinonelli failedto honor
his first agreenent with his parents. Henry testifiedthat he received
sone paynents from Sinonelli and that his understandi ng was t hat
Si nonel i was not supposed to be rei nbursed by the conpany for the
payments. Checks were i ntroduced show ng paynents fromthe conpany to
Sinmonelli at the sanetinme (or before) and i nthe sane anounts as t he
paynments Sinonelli made to Henry, thus tending to establish that
exactly such rei nbursenents were made. Henry al sotestifiedthat he
under st ood t he agreenent to nean that Sinonelli could not sell or
ot herwi se di spose of collateral of the conpany other than in the
ordi nary course of business. He said that his son had bought real
property usi ng conpany funds wi thout first discussingit with Henry or
receiving Henry’ s perm ssion.

On cross-exam nati on, Henry was shown not to recall nmany

det ai | s and t he def ense t hene was devel oped t hat t he sumSi nonel |i and
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hi s brother owed to their parents cane down to t he | esser anount of
$148, 000 and that Sinmonelli had offered to pay that anount.

On appeal, Sinonelli says that he was pl aced i n an i npossi bl e
situation, afamly tragedy of Shakespearean proportions.? He coul d
not, he says, effectively cross-exam ne his own father. Despitethese
appel | ate protestations, there was an effective cross-exani nati on,
whi ch showed the father to be confused about sone dates and
particulars.® Sinonelli’s second argunent is that Henry’ s testinmony was
sinply wwong inthe particulars. That was for the jury. Thethird
argunent is that onredirect, Henry revealed that helivedin anobile
home and had been financi al | y enbarrassed when hi s car had been tw ce
repossessed, at thetinmes Sinonelli stopped maki ng t he paynents owed

under the 1988 agreenent and earlier. This, Sinonelli argues, was

2 Sinonelli refersto King Lear, Act |, Scene 4, 311-312, where
Lear speaks about Goneril, the daught er whomhe t hi nks has not honor ed
an agreenent:

How sharper than a serpent’s tooth
it is to have a thankless child.

Shakespeare provides the response, later in that play:

To will ful nen,
The injuries that they thensel ves procure
Must be their school master

King Lear, Act 11, Scene 4, 305.

3 It isalegislative policy judgnment whether tocurtail the
aut hority of prosecutors to question famly nmenbers and Sinonelli has
of fered nothing to suggest the |l egislature intendedto limt such
exam nati on.
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irrelevant and an attenpt to bias the jury by painting himas "an
ungrateful and heartl ess son" in contrast to "an abused and synpat hetic
father whowas . . . responsi bl e for the conpany's, and t hus his son's,
financial success."

On redirect the prosecution pi cked up t he defense’ s t hene
about the sunms still owed, establishingthat the paynents had st opped
at | east two years prior and that Henry was still owed t hose suns. To
buttress that point, the prosecutor establishedthat Henry livedina
nobi | e hone and twi ce had had hi s car repossessed. Although objection
was made to sone of this evidence, there was no abuse of the tri al
court’s discretionunder Rule 403 inadmttingthe testinony, much | ess
was plainerror conmtted as to the evidence to which the defense did
not object. Vhile not the nobst attractive exam nation by the
governnment, it was t he defense that had pl ayed t he thene that only
smal | er sunms were owed and that Si nonelli had offered to pay t hem
whi ch may have suggested therewas littleinpact onthe father. The
gover nnent countered that thene, and we cannot say t here was an abuse
of discretion in admtting the evidence.

C. Prior Consistent Statenents of the Accountant: Rule 801

Si nonel I'i conpl ai ns about t he prosecution’s use of Baker's
grand jury testinony to bol ster Baker's credibility onredirect by
showi ng t hat Baker made statenments tothe grand jury consistent with

his trial testinmony, after Baker on cross-exam nati on had been shown to
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have made sone statenents tothe grand jury inconsistent withhistrial
testinony. Baker also adm tted on cross that he had lied in sone
testimony tothe grand jury. Sinonelli saysthat this situationis
governed by Rul e 801(d), Fed. R Evid.,* and the evidence nust be
excl uded because it did not conply withthe conditions of therule.?
The gover nnent responds t hat t he evi dence i s adm ssi bl e under Rul e 106,
Fed. R Evid., therule of conpleteness. Neither of themisentirely
right.

We set the context. Baker’s testinony on direct supported
t he governnent's case, and is | argely descri bed el sewhere inthis

opi nion. On cross-examnation it was established that Baker had

4 Rul e 801(d) provides in relevant part:

(d) Statenments which are not hearsay. A statenent is
not hearsay if--

(1) Prior Statenent by Wtness. The decl arant
testifies at the trial or hearing and is subject to
cross-exam nation concerning the statenment, and the
statenent is .

(B) consistent wwth the declarant's testinony and is
offered to rebut an express or inplied charge agai nst
the declarant of recent fabrication or inproper
i nfl uence or notive

Fed. R Evid. 801(d)(1)(B)

5 Ther e has been extensive commentary on the i ssue and t he
i nconsistencies within the Rule, which we will not repeat. See
generally M Graham Federal Practice and Procedure: Evidence 8§ 7012;
C. Mieller & L. Kirkpatrick, 4 Federal Evidence 8 406 (2d ed. 1994).
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conmtted perjury several tinmes, first inhisinitial testinmonytothe
grand jury in 1995. For exanpl e, Baker had tol d the grand jury that he
understood certaintax returns, which were never submttedtothe I RS
and whi ch showed a nmuch hi gher personal i ncone for Sinonelli, were for

i nternal conpany use only. The testinony was fal se because Baker knew
the returns were going to be submttedto Merrill Lynchin support of

Sinmonelli’s effort to get financingto purchase sonme property. At the
time of this grand jury testinony Baker and Sinonel li had t he sane
counsel and Baker came to think that situation created aconflict for

the | awyer.

Baker t hen ret ai ned newcounsel and reached an agreenent to
cooperate with t he governnent; the agreenent required himtotell the
truth. Baker was debriefed by the governnent and agai n sai d t hat
Si nonel I'i didnot tell himhowthe unusual tax return woul d be used,
but that he had afeeling Sinonelli woulduseit totry to obtain sone
property. Cross-exanm nation at trial showed that Baker had been
untrut hful during this proffer.

Baker received animmunity order. He alsotestifiedat trial
that heliedinthe second grand jury appearance when he said that only
inretrospect did herealize sonethingwas illegal whenin fact he knew
it wasillegal at thetine. Hetestifiedthat helied because at the

ti me he was afrai d, but that he had come t o under st and t hat he had no

reason to lie and so did not lie in his testinony on direct at trial.
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On redirect the governnent responded wi t h evi dence, admtted
over sone obj ections, that Baker had made a nunber of statenents tothe
grand jury which were consistent with histrial testinony. Baker was
then permttedtoread testinony he had givento the grand jury and to
say that it was consistent with his trial testinmny. Sone of that
evi dence went beyond t he speci fic poi nts covered on cross-exam nati on
about the grand jury testinony, but generally was withinthe scope of
the overal |l cross-exam nation. The trial judge did not permt the
grand jury transcript to beintroduced and | ater instructedthe jury
that it coul d consider theinconsistenciesonly astheyrelatedtothe
topi c of whether a witness was to be believed.

Here, the wi t ness was doubl y i npeached: he was i npeached by
the disparity between certain trial and grand jury testinmony and
i npeached by his adm ssionthat helied beforethe grandjury andto
t he prosecutors. The defense showed that Baker |ied to the prosecutor
when he was under an explicit obligationtotell the truth and that
Baker liedtothe grand jury, eventhoughit was not inhisinterest to
do so because he had been given imunity. This suggested that at
trial, where Baker alsotestifiedunder i munity, he m ght still be
| yi ng. The purpose of sonme of the rehabilitation by prior consistent
statenments was not to showthere was really noinconsistency but to

showt hat Baker di d not |ie about everything and t hat nost of what el se
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he had to say at trial was consi stent with what he had said earlier to
the grand jury.

The i ssue of when prior consistent statenments can be usedto
rehabilitate aw tness, rather than as substantive evidence, hasits

conplications. Beforethe Suprene Court decisioninTonme v. United

States, 513 U. S. 150 (1995), nost but not all circuits had hel d that
al t hough prior consi stent statenents coul d not be used for the truth of
the statenent if the conditions in Rule 801(d) were not net, the Rule
di d not di splace the common | awrul e that prior consi stent statenents
could beintroducedincertainsituationstorehabilitate aw tness.
Usual |y, this situation occurred when the ot her consi stent statements
canme fromt he sane docunent or transcri pt and pertainedtothe sane
supposedl y i nconsi stent statenent. The policies behind Rul e 106, the
rul e of conpl et eness, were used, inpart, tojustify adm ssibility.

See, e.09., United States v. Mllan, 230 F. 3d 431, 434 (1st Cir. 2000)

(rul e of conpl eteness permits party tointroduce rest of fragnentary
stat enent used against it inorder to place excerpt incontext). This
court had early on said that "out-of-court statenents are often
adm ssi bl e for non-hearsay purposes and . . . adistrict court has

consi derabl e | eeway i n applying Rul e 403." United States v. Mazza, 792

F.2d 1210, 1215 (1st Cir. 1986), cert denied 479 U. S. 1086 (1987).

In Tome, the Court addressed a di fferent i ssue: whether

"out-of -court consistent statenents nadeafter the all eged fabrication,
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or after the all eged i nproper influence or noti ve arose are adm ssi bl e
under the Rule.” 513 U. S. at 152 (enphasi s added). Noting that the
text of Rule 801 provides that statements neeting the Rule's
requi rements are not hearsay and t hus may be used substantively, the
Court hel d that the Rul e enbodi es t he common | awrequi renment that the
st at ement nust have been nmade before there was a notive to fabricate.
| n Tone, it appears that the governnent was attenpting, after hesitant
and uncertaintestinony by a child of sexual abuse and a cross of the
childtothe effect that she had areasonto fabricate, toproveits
subst anti ve case t hr ough a parade of ot her wi t nesses who woul d testify
that the child had told themearlier about the abuse. Tone does not
govern here for two reasons: the statenents here were not offered for
their truth and t he questi on of post-notive to fabricate "consi stent
statenents” is sinply not presented here.

Si nce Tone, this court has adverted to but not deci ded t he
i ssue of whet her prior consistent statenents nay be adm ssi bl e, when
t he conditions of Rule 801 are not net, if they are not offered for
their truth but only astocredibility foll ow ng i npeachment t hrough

prior inconsistent statenents. See United States v. Lozada-R vera, 177

F.3d 98, 103 (1st Cir. 1999) ("It is amtter of some debat e whet her
Rul e 801(d) (1) (B) controls prior consistent statenents of all stripes
or whether a nore rel axed test applies when a prior statenent is

offered for arehabilitative purpose.”). Onereason for cautionis
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that the |i ne bet ween substantive use of prior statenents and their use
tobuttress credibility onrehabilitationis one whichlawers and
j udges draw but whi ch may wel | be nmeani ngl ess tojurors. See Tone, 513
U S at 171 (Breyer, J., dissenting).

Wth this context, we conme back to our problem W nowj oin
the mjority view, well expressed by the Fourth Circuit inUnited

States v. Hlis, 121 F. 3d 908 (4th Gir. 1997), cert. deni ed, 522 U. S.

106 (1998), that "where prior consi stent statenments are not of fered for
their truth but for thelimted purpose of rehabilitation, . . . Rule
801(d)(1)(B) andits concom tant restrictions do not apply."” 1d. at
919. When the prior statenents are offered for credibility, the
gquestion is not governed by Rule 801.

That Rul e 801 does not preclude adm ssibility does not
establishthat thereis abasis for admssibility. Wether thereis a
basis for admssibilityis determned by theinterplay betweenthe rule
of conpl et eness and t he common | aw doctri ne about prior consistent
statenents. Both evidentiary doctrines serve acomon interest: prior
statenments are adm ssi ble which tend to showthe statenent is not
really inconsistent whenit is understoodinits proper context. See

4 Wgnore on Evidence 8§ 1126, at 259-62 (Chadborn rev. 1972)

(criticizing broader rules of adm ssibility of prior consistent
st at enent s and conmendi ng narrower rul e which al | ows evi dence of prior

statenentstohelpjury determneif therereally was a contradiction).
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This is al so the approach taken by the Fifth Grcuit inUnited States

v. Hol |l and, 526 F.2d 284 (5th Cir. 1976), all owi ng t he governnent to
use a statenment nmade in "the sane [grand jury] proceedingto correct an
earlier msstatenent” inthe grand jury testi nony whi ch had been used
toinpeachthewtness. |d. at 285. Prior consistent statenments still
nmust neet at | east the standard of having "sone rebutting force beyond
the mere fact that the witness has repeated on a prior occasion a

statenment consistent with histrial testinony.” United States v.

Pierre, 781 F. 2d 329, 331 (2d Cir. 1986). O her circuits have al so
recogni zed adm ssi bility when the prior statenents servetoclarify
whet her t he i npeachi ng statenents real |y were i nconsi stent. See, e.4d.,

United States v. Harris, 761 F.2d 394, 400 (7th Cir. 1985). That

purpose is noreinaccordw ththe rul e of conpl et eness, and statenents
for that purpose are adm ssible. See Tone, 513 U. S. at 172-73 (Breyer,
J., dissenting).

Here neither the rul e of conpl eteness nor the conmon | aw
doctrine of admssibility of prior consistent statenents justifiedthe
adm ssion of all of the evidence. W reject the governnent's argunent
that all of its use of prior consistent grand jury testinony is

enconpassed by the rul e of conpl eteness. This court rejectedthe sane

broad argunent fromthe governnent inUnited States v. Awon, 135 F. 3d
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96 (1st Cir. 1998), decided beforethetrial inthis case.® W heldthe
rul e of conpl et eness appliedonly where theintroductionof limted
pi eces of information created unfairness or potential for
m si npression. See id. at 101. In Awmn, we hel d:

The doctri ne of conpl et eness does not permt the
adm ssi on of otherw se i nadm ssi bl e evi dence
sinply because one party has referred to a
portion of such evidence, or because a few
i nconsi st enci es bet ween out - of -court and i n-court
statenments are revealed through <cross-
exam nation; rather, it operates to ensure
fai rness where a m sunder st andi ng or distortion
created by the ot her party can only be averted by
the i ntroduction of the full text of the out-of -
court statenent.

We do not suggest that the rule of conpl eteness has no
bearing here, only that it does not apply to all of the evidence at
i ssue. Infact, there was sone evi dence whi ch was adm ssi bl e under t he
rul e of conpl eteness. For exanpl e, Baker testifiedthat when he was

presented with the | arger context of his seem ngly inconsistent

6 In Awon two governnent w tnesses on cross-exam nation
testified that each first nmade statenents inplicating defendant
after the witness hinself had been targeted by the police and
then agreed to cooperate. Thus, cross-exam nation established
a notive to fabricate. The governnent sought to rehabilitate
the wi tnesses by introducing earlier statenents nade to poli ce.
Those statenents were admtted and then the defense highlighted
the inconsistencies between the trial testinony and those
statenents. The governnent argued on appeal that the rest of
the statenments were admssible under the doctrine of
conpl et eness because the witten statenents bol stered the in-
court testinony.
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statenment to the grand jury about the tax returns givento Merrill
Lynch, he fully admtted to the grand jury that he was part of the
fraud astothe Merrill Lynchreturns. But it is alsotruethat the
governnment's use of grand jury testinony went beyond the specific
i nconsistenciesinthegrandjury testinony addressed on cross. It
saidit coulddo so because there has been a general attack on Baker’s
credibility.

We seelittlebasis for adm ssibility of the questi oning
about Baker's grand jury testinony that went beyond t he setti ng of
cont ext, expl anation, and conpl et eness for the answers he gave on cross
about hi s inconsistent answerstothe grandjury. Thereis nnorule
admtting all prior consistent statenments sinply to bolster the
credibility of aw tness who has been i npeached by particulars. See
Tone, 513 U. S. at 157 ("Prior consistent statenents may not be admtted
to counter all fornms of i npeachnent or to bol ster the witness nerely
because she has been discredited.”). There was certainly sone
di scretioninthetrial judge, as the boundaries for what i s needed for
conpl et eness may be uncl ear. But beyond that, the i ntroduction of
prior grand jury statenments on redirect was not really for
rehabilitation. The government was j ust presenting agai n the testinony
it presented on direct, this time through the testinony about

statenents to the grand jury.
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For much t he sane reason, though, the error inadmtting sone
prior statenents, standing alone, is harnml ess. The evidence was
cunul ative and the |i ne bet ween what was useful for conpl et eness and
what went beyond is ajudgnent call. At nost the evidence was an extra
hel pi ng of what the jury had heard before. Sonetines, of course, that
extra hel ping can be so prejudicial as towarrant a newtrial. Not
here. There was strong evi dence of guilt and some i nproper repetition
of testinony through what a witness said to a grand jury, in a
generalized effort to bolster the witness, mattered little.

2. Jury lnstruction

Si monel I'i says that the district court erredin not giving
hi s proposed acconmplice instruction to the jury. Baker was the
accompl i ce.

Here the district court gave the jury an instruction on
i nmuni zed wi t nesses:

You’ ve heard the testinony of Gary Baker and Jeff
Crabtree, each of whomhas testified under a
grant of immunity issued by a court. What this
means i s that the testinony of those i ndividual s
may not be used agai nst themin any subsequent
crim nal proceeding. However, if either of them
testifieduntruthfully, that individual coul d be
prosecuted for perjury or making a false
statenment, even t hough he was testi fyi ng under a
grant of immunity.

Some people in this position are entirely
truthful whentestifying. Still, thetestinony
of a witness who provides evidence agai nst a
def endant for immunity fromprosecution nmust
al ways be scrutini zed and wei ghed wi th particul ar
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caution and care. That wi tness may have had a
reason to nmake up stories or exaggerate what
ot hers did because he wanted to hel p hi nsel f.
You nust det er mi ne whet her the testi nony of such
a Wi tness has been affected by any interest in
t he out cone of this case, any prejudi ce agai nst
t he def endant, or by any of the benefits he has
recei ved fromt he governnent as a result of being
i nmuni zed from prosecuti on.

The court rejected the def ense request for an acconplice instruction on
the ground that it duplicated the i nmmuni zed witness instruction.

InUnited States v. Newt on, 891 F. 2d 944 (1st Cir. 1989),

this court held that there was no error in not giving a specific
acconpl i ce i nstruction where an i mmuni zed W t ness i nstruction was gi ven
because the two were functional ly equival ent: "I n bothinstances, the
juryisinstructed that the testinony nust be recei ved wi th cauti on and
wei ghed with care. Consequently, whet her we treat the governnent
W t nesses as acconplices or as persons granted i mmunity, or both, is
immaterial, because the instruction would be the sanme.” |1d. at

Sinonelli tries to distingui shNewton onthe grounds that the
i muni zed wi tness instruction al so conveys that the wi tnesses have
particul ar i ncentive to be truthful and so that i nstructi on does not
adequat el y capture the concept that acconplices have i ncenti ves not to
be truthful. That istrue. But theinstruction givenwas an accurate
reflection of the evidence at trial, where the acconplices were
i mmuni zed. The district court was correct to decline to give an

addi ti onal acconplice instruction.
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3. Har M ess error

The errors we are l eft with are t he one questi on and answer
about violation of the Pratt & Whitney anti-gratuity policy and
excessi ve use of prior consistent statenments fromgrand jury testinony.
These are non-constitutional errors and anal yzed under the harm ess

error test. See United States v. Rose, 104 F. 3d 1408, 1414 (1st Qr.),

cert. denied, 520 U. S. 1258 (1997).

We findthe errors, cunmul atively, are harnl ess for a nunber
of reasons. The case was not, as Sinonelli describesit, entirely a
contest for the jury to pick whomit believed: Sinonelli or the
account ant Baker. |ndependent of Baker's testinony, there was strong
evi dence that Sinmonelli had conmtted tax fraud. There were the
expendi t ures of consi derabl e suns of noney for his personal benefit:
homes, country cl ubs, cars and ot her accoutrenents of wealth, with
little of the suns to pay for thesethings reportedtotax authorities
as hisinconeor asaloanto him Further, tothe extent suchitens
wer e expensed on the corporatereturns, ajury coul d easily concl ude

t hat these were not | egitimate busi ness expenses for the conpany but

werereallyinconeto Sinonelli. Thenthere was the contrast: whenit
was in Sinonelli’s interest toreport higher incomeinorder toobtain
financing fromMerrill Lynch and fromMer cedes-Benz Oredit Corporation,

he provi ded i nformati on on | oan appl i cati ons and what purported to be

hi s tax returns showi ng hisinconme to beinthe hundreds of thousands
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of dollars. This contrastedwiththe paltry incone hereportedtothe
| RS. Fromthe fact that Sinonelli was willingto m sleadthose two
conpani es by purportingto showthem"his" tax returns, but not the
returns he actually filedwiththe IRS, the jury coul d concl ude he was
willingtomsleadthe | RSas well. Fromthe fact that Sinonelli took
sone steps, primtive though they were, to hide his use of corporate
noni es, such as t he paynents of his obligations to his parents, the
jury couldinfer anintent tocommt fraud. Further, Debbi e G aves,
who wor ked as a bookkeeper at the conpany, testifiedthat Sinonelli
mai nt ai ned cl ose scrutiny over his business and was not al ways
forthcom ng as to the purpose for specific checks, once barking at her
to "[n]ever m nd what the damm check is for. Just wite it out when |
tell youto." Fromthat testinony, thejury couldreject Sinonelli's
def ense t hat he was an i nnocent i nthe hands of a corrupt account ant
and, indeed, believe the falsity of his explanation was further
evi dence of his guilt. The sheer anount of unreportedincone invol ved
-- morethan $1 mllion for 1991 and $600, 000 for 1992 -- al so made hi s
defense | ess than credible.

Baker’s testinmony was al so strong: in addition to the
parti cul ars of any nunber of events, he sai dthat he warned Si nonel | i
t hat some transacti ons anounted to tax fraud and that Sinonelli told
hi mto do t hemanyway. Baker testified that Sinmonelli repeatedly

instructed himthat he did not want to pay taxes and t hat t he best
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pl ace to "hide the noney" wasinthefirm s nmateri al expense cat egory
and so, for exanple, paynents for a Vernont chal et for Sinonelli were
t here hidden. Baker had littleincentive to perpetrate a massive tax
fraud in the nane of an unsuspectingclient. He received no benefit
fromthe fraud other than his normal accounting fee.

Thereis norational basis to conclude that the errors would
have had any effect on the jury verdict at all. W affirmthe
convi ction.

4. Sent enci ng | ssues

Simonel I'i clainms there were several errors in sentencing.
First, the anount of thetax liability, $457, 000, he says i s wong and
was a dramatic increase fromthe $349,027 figure the Probation
Department originally cal cul ated, and that Probation only correctedthe
figure afewdays before sentencing, and so notice of the increased sum
was i nadequat e. Sinmonel i says that the later, |arger figure
i mproperly includes suns attri butable to the defendant's brother.
Second, he argues that the jury was required to deci de t he anount of

tax liability under Apprendi v. NewJersey, 530 U. S. 466 (2000). The

final claimed error is that the court erred in inposing a fine of
$500, 000 wi t hout adequately explaining its decision.

These argunents are without nerit. There is noApprendi
i ssue because, at the |l east, his sentence was within the statutory

maxi mumof five years under 18 U.S.C. 8 371 and t hree years per of f ense
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for his 26 U.S.C. § 7206(1) and § 7206(2) violations. As for the
i nadequat e notice argunent, it was not raisedinthetrial court and
def endant knew of t he hi gher fi gure days before t he sentenci ng heari ng.
The hi gher figure was a correction of a m stake and the rul es do not
prevent corrections of m stakes. Sinonelli has shown no prejudice.
Whet her the brother's ownershipinterest was astrawfor Sinonelli or
genui ne, it was rel ated rel evant conduct and coul d be counted. See
U S S G § 1Bl1.3.

Finally, the guidelines provide for an upward departure in
t he anount of a fine on conditions and for reasons statedin U S. S. G
8 5E1. 2(c), app. note 4. The district court expressly basedits upward
departure on that gui deline, thus adequately expl ai ni ng the reason for
t he increase.

The conviction and sentence are affirned.
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